VZCZCRM 805
RR RUCBSDD RUFDNEA RUFPAFW RUFEPSS RUFNDFA RULSADO
RUEADVWD RUEAHQA RUFGNOA RUFDAAA RHDLCNE RHFQAAA RUFGFMC RUFPAHQ
RUFNASC RUFRBEA RUFNETA RUFDNEA RUFEEWA

DE RUEHRO #0828/ 01 3041455

ZNR UUUUU

R 301455Z OCT 00

FM USSO ROMVE | T

TO RUCBSDD/ TRI SVCOFF EURSWA NAPLES | T/ / CO/ /
RUFDNEA/ CDRUSASETAF VI CENZA | T/ / AESE- JA/ /

RUFPAFW 31FW AVI ANO AB | T/ / JA/ /

RUFEPSS/ NAS SI GONELLA | T/ / SJA/ /

RUFNDFA/ NAVSUPPACT LA MADDALENA | T// SJA/ /

| NFO RULSADO/ NAVY JAG WASHI NGTON DC/ / LOY /

RUEADVD/ HQDA WASHI NGTON DC/ / DAJA- | O /

RUEAHQA/ HQ USAF WASHI NGTON DC/ / JAI / /

RUFGNOA/ USCI NCEUR VAI HI NGEN GE/ / ECIA/ /

RUFDAAA/ CDRUSAREUR HEI DELBERG GE/ / AEAJA- | A/ /
RHDLCNE/ CI NCUSNAVEUR LONDON UK/ / 013/ /

RHFQAAA/ CI NCUSUSAFE RAMSTEI N AB GE// JAI//

RUFGFMC/ HQ MARFOREUR BOEBLI NGEN GE/ / SIA/ /

RUFPAHQ 16AF AVI ANO AB | T/ / JA//

RUFNASC/ COMFAI RVED NAPLES | T/ / SJA/ /

RUFRBEA/ USS SI MON LAKE // (AS 33)/SJA//

RUFNETA/ COMSUBGRU EI GHT/ / SIA/ /

RUFDNEA/ CDRUSASETAF VI CENZA | T/ / AESE- VST- JA/ /
RUFEEWA/ TRl SVCOFF EURSWA DET SI GONELLA | T// OO/ /
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UNCLAS SECTION 01 OF 03 ROME I T

SUBJECT: | TALY - ASSERTI ONS OF PRI MARY RI GHT I N MOTOR
VEHI CLE ACCI DENT CASES

A. NATO SOFA

B. SECNAVI NST 5820. 4G AR 27-50/ AFI 51-706

C. Cl NCUSNAVEURI NST 5820. 8H USAREUR REG 550- 50/ USAFE REG
110-1

D. USSSO NST 5820. 1C

1. SUMVARY: THI S MESSAGE DI SCUSSES RECENT UNFAVORABLE
TRENDS | N FOREI GN CRI M NAL JURI SDI CTI ON (FCJ) CASES WHERE
THE U. S. HAS ASSERTED | TS PRI MARY RI GHT OF JURI SDI CTI ON | N
CONCURRENT JURI SDI CTI ON CASES. THI S MESSAGE ALSO SUGGESTS
ACTI ONS U. S. COMWANDS CAN TAKE TO | NCREASE THE CHANCES OF
FAVORABLE DECI SI ONS BY | TALI AN AUTHORI TI ES I N FUTURE
ASSERTI ON CASES ARI SI NG OUT OF MOTOR VEHI CLE ACCI DENTS.

2. REFS A-D PROVI DE GUI DANCE ON U. S. ASSERTI ONS OF PRI MARY
RI GHT OF JURI SDI CTION I N FCJ CASES ARI SING I N | TALY. THE
GUI DANCE | NCLUDES CI TATI ONS CONTAI NED AT REF D TO | TALI AN
GOVERNMENT PROCEDURAL REQUI REMENTS | N SUCH CASES. DESPI TE
TIMELY FILING OF U.S. ASSERTI ONS BY THE U. S. " COGNI ZANT

M LI TARY AUTHORI TI ES" (CMA'S) LI STED AT REF D, THE | TALI AN
M NI STRY OF JUSTI CE (MQJ) HAS BEEN REJECTI NG U. S.



ASSERTI ONS OF PRI MARY RI GHT W TH | NCREASI NG FREQUENCY.

MOST OF THESE REJECTI ONS HAVE OCCURRED I N MOTOR VEHI CLE
ACCI DENT CASES WHERE THE U. S. M LI TARY MEMBER WAS NOT
OPERATI NG A TACTI CAL VEHI CLE AND WAS TRAVELI NG BETWEEN

H S/ HER DOM Cl LE AND DUTY LOCATI ONS. HOWEVER, SOVE CASES
HAVE | NVOLVED M LI TARY MEMBERS USI NG THEI R POV'' S TO CONDUCT
ASSI GNED M LI TARY DUTIES OFF M LI TARY | NSTALLATI ONS, OR
THE | N- COUNTRY, DUTY- RELATED TRAVEL OF TDY/ TAD PERSONNEL
PERMANENTLY ASSI GNED OUTSI DE OF | TALY. THESE REJECTI ONS
REFLECT A CHANGE FROM MOJ'S POSI TI ON OF 1997 AND 1998, WHEN
| T FORMALLY ACKNOW.EDGED U. S. ASSERTI ONS OF PRI MARY RI GHT
N TWO POV COMMUTI NG CASES WHERE DEATHS TO | TALI AN

NATI ONALS RESULTED.

3. THE U.S. SENDI NG STATE OFFI CE FOR | TALY (USSSO) HAS
BEEN HAVI NG REGULAR DI SCUSSI ONS W TH MOJ ON THESE DI SPUTED
JURI SDI CTI ON CASES. USSSO | S ALSO CONTACTI NG DEFENSE
ATTACHES REPRESENTI NG OTHER NATO SENDI NG STATES TO | TALY TO
LEARN | F OTHER SENDI NG STATES ARE HAVI NG SI M LAR PROBLEMS.
OUR CONTACTS W TH OTHER SENDI NG STATES ARE BEI NG MADE W TH
A VI EW TOMRDS FORMULATI NG A JO NT PROPOSAL TO MAJ

ADDRESSI NG SENDI NG STATE ASSERTI ONS OF PRI MARY RI GHT AND
OTHER AREAS OF CONCERN RELATED TO THE PROCESSI NG OF FCJ

ACTI ONS I N | TALY.

4. |IN THE INTERIM OUR REVI EW OF FCJ CASE FI LES SUGGESTS
THE NEED FOR CMA'S TO EXPLAI N I N MORE DETAIL THE FACTS AND
Cl RCUMSTANCES THAT LEAD TO THE CONCLUSI ON THAT AN OFFENSE
ARCSE OUT OF AN ACT OR OM SSI ON DONE I N THE PERFORMANCE OF
OFFI CI AL DUTY. W TH ADDI TI ONAL FACTS AND COGENT
ARGUMENTATI ON, COGNI ZANT PROSECUTORS ARE MORE LI KELY TO
CONCUR W TH OUR ASSERTI ONS, THEREBY SUBSTANTI ALLY

| NCREASI NG THE CHANCES THAT MOJ W LL FORMALLY ACKNOW.EDGE
THOSE ASSERTI ONS.

5. FOR MOTOR VEHI CLE ACCI DENT CASES, USSSO RECOMMENDS THE
FOLLOW NG PO NTS BE ADDRESSED | N CMA ASSERTI ONS OF PRI MARY
RI GHT (WHETHER I N THE ASSERTI ON LETTER | TSELF OR AN
ACCOMPANYI NG CERTI FI CATE OF OFFI CI AL DUTY), WHEN RELEVANT
AND FAVORABLE TO HELPI NG OUR | TALI AN COUNTERPARTS CONCLUDE
THAT AN OFFENSE AROSE OUT OF AN ACT OR OM SSI ON DONE IN THE
PERFORMANCE OF OFFI CI AL DUTY:

A.  THAT THE U. S. DRI VER WAS PERFORM NG A SPECI FI C ASSI GNED
M LI TARY M SSI ON AT THE TI ME OF

THE | NCI DENT, WHAT THAT

M SSI ON WAS, AND WHO ASSI GNED THE M SSI ON.

B. THAT THE U. S. DRI VER WAS OPERATI NG THE VEHI CLE PURSUANT
TO EXPLICIT WRI TTEN OR VERBAL AUTHORI ZATI ON FROM A M LI TARY
OR CI VI LI AN SUPERI OR, AND WHO THAT SUPERI OR WAS. | F THE
VEHI CLE WAS BEI NG OPERATED TO CARRY OUT A M SSI ON | MPLI ED
N A PRE- EXI STI NG VWRI TTEN REGULATI ON OR | NSTRUCTI ON



| NSTEAD, PROVI DE SUFFI CI ENT | NFORMATI ON ON THE REGULATI ON
OR I NSTRUCTI ON FOR | TALI AN OFFI Cl ALS TO CONCLUDE THE
VEHI CLE WAS BEI NG OPERATED TO CARRY OUT AN OFFI CI AL DUTY.

C. THAT THE U.S. DRI VER WAS OPERATI NG A VEHI CLE ONNED BY
THE U. S. GOVERNMENT, A VEHI CLE RENTED BY THE U. S.
GOVERNMENT, OR A VEHI CLE RENTED BY THE SERVI CE MEMBER
PURSUANT TO HI S/ HER TDY/ TAD ORDERS. WHEN A POV WAS USED,
STATE THE REASONS WHY A GOV OR OTHER U. S. - PROVI DED VEHI CLE
WAS UNAVAI LABLE. WHEN APPLI CABLE, ALSO | NDI CATE THAT THE
RENTAL VEHI CLE WAS OBTAI NED BY USE OF A U.S. GOVERNMENT
CREDI T CARD | SSUED FOR OFFI CI AL PURPOSES BUSI NESS ONLY, AND
THAT THE DRI VER | S ENTI TLED TO REI MBURSEMENT ( OR WAS

REI MBURSED) FOR RENTAL CAR EXPENSES.

D. THAT THE U.S. DRI VER WAS TAKI NG THE MOST DI RECT ROUTE
POSSI BLE TO COMPLETE THE REQUI RED TRAVEL, OR AT LEAST HAD
NOT MADE A MATERI AL DEVI ATI ON FROM HI S/ HER AUTHORI ZED ROUTE
OF TRAVEL. | F APPROPRI ATE, DESCRI BE THE AUTHORI ZED ROUTE.

E. THAT THE U.S. DRI VER WAS I N M LI TARY UNIFORM | F THE
DRI VER WAS I N CI VI LI AN CLOTHI NG, STATE THE REASONS VWHY THE
TRAVEL WAS MADE I N CIVILIAN CLOTHI NG (E. G., | NCREASED
THREATCON LEVEL, TRAVEL TO A CI VI LI AN SPONSORED FUNCTI ON
THE DRI VER WAS ATTENDI NG I N AN OFFI CI AL CAPACI TY, EXTENDED
TRAVEL TI ME REQUI RI NG REST STOPS AT LOCATI ONS WHERE THE
VEARI NG OF M LI TARY UNI FORMS WOULD BE | NAPPROPRI ATE, ETC.).

F. THAT THE U.S. DRI VER WAS OPERATI NG A VEHI CLE REG STERED
"AFl" (ALLI ED FORCES | TALY), WHETHER AN AFI GOV OR AN AFI
POV.

G THAT THE U. S. DRI VER HAD BEEN | SSUED "G' POL COUPONS
FOR THE TDY/ TAD TRAVEL AT | SSUE.

H.  THAT THE U. S. DRI VER HAD BEEN | SSUED " P" POL COUPONS
FOR DOM CI LE TO DUTY TRAVEL. (THE | TALI AN M NI STRY OF

FI NANCE BASES MONTHLY "P" POL COUPON ALLOTMENTS ON REQUI RED
DOM CI LE TO DUTY TRANSPORTATI ON NEEDS OF U.S. M LI TARY
MEMBERS AND U.S. CI VI LI AN EMPLOYEES.)

.  THAT THE U.S. DRI VER HAD BEEN | SSUED ADDI TI ONAL "P" POCL
COUPONS BY HI S/ HER COMVANDER, AND THAT THE OFFENSE OCCURRED
VWHI LE TRAVEL WAS BEI NG MADE FOR THE REASON ADDI TI ONAL " P"
COUPONS WERE | SSUED.

J.  THAT THE U. S. DRI VER WAS OPERATI NG A POV COVERED BY
MANDATORY | TALI AN THI RD- PARTY LI ABI LI TY | NSURANCE AT LEAST
IN THE M NI MUM AMOUNT REQUI RED BY | TALI AN LAW AND U. S.

M LI TARY REGULATI ONS/ | NSTRUCTI ONS. | N SUCH CASES PROVI DE
THE NAME OF THE | NSURER AND POLI CY NUMBER.



6. ALTHOUGH NOT DI RECTLY RELATED TO THE QUESTI ON OF

OFFI Cl AL DUTY, WE ALSO RECOMMEND THAT, WHERE APPROPRI ATE,
THE FOLLOW NG LANGUAGE BE | NCLUDED I N U.S. ASSERTI ON
LETTERS, TO ADVI SE MOJ AND | TALI AN PROSECUTORS OF CLAI MS
REMEDI ES THAT MAY BE AVAI LABLE UNDER REF A.

SENDI NG STATE AUTHORI TI ES RECOGNI ZE THI S | NCI DENT
(CAUSED) (MAY HAVE CAUSED) (1 NJURIES) ( DAMAGES)
(DEATH) TO (NAME), AN I TALI AN NATI ONAL. ARTI CLE
VII| OF THE NATO SOFA PROVI DES A MECHANI SM FOR
CONS| DERATI ON OF CLAI MS ARI SI NG FROM THE

(1 NCI DENT) (ACCI DENT) AT | SSUE. SUCH CLAI MS ARE
FILED W TH THE | TALI AN M NI STRY OF DEFENSE I N
ROVE. FURTHER | NFORMATI ON ON THE FI LI NG AND
PROCESSI NG OF SUCH CLAI MS CAN BE OBTAI NED FROM
THE M NI STRY OF DEFENSE, TELEPHONE (06) 4735- 4247
OR (06) 4735-6191.

7. EVEN FOLLOW NG THE ABOVE GUI DANCE, WE REMAI N
CONCERNED THAT MOJ W LL CONTI NUE TO REJECT ALL

ASSERTI ONS OF PRI MARY RIGHT I N "PURE" POV COMMUTI NG
CASES FOR AT LEAST THE NEAR FUTURE. WHI LE WE CONTI NUE
TO WORK W TH MOJ ON THESE CASES, WE RECOMMVEND, BUT DO
NOT REQUI RE, THAT, FOR "PURE" COMMUTI NG CASES ONLY,
CMA' S ALSO REQUEST WAI VER OF JURI SDI CTION I N THE
ALTERNATI VE. SUCH REQUESTS SHOULD BE STYLED AS BEI NG
MADE | N THE ALTERNATI VE AND SOLELY FOR THE P

URPOSE OF

ENSURI NG THE CASE W LL NOT BE CONSI DERED UNTI MELY FOR
CONSI DERATI ON AS A REQUEST FOR WAI VER. ARGUABLY THI' S

RECOMVENDATI ON UNDERCUTS THE ASSERTI ON OF PRI MARY
RI GHT. HOWEVER, THIS IS THE ONLY WAY TO ENSURE A
WAl VER REQUEST IS TI MELY FI LED Gl VEN THE | TALI AN
PROCEDURAL REQUI REMENT THAT A REQUEST FOR WAl VER BE
FI LED BEFORE A SUMMONS TO TRI AL HAS BEEN | SSUED.

8. POC AT USSSO IS MAJ FORJOHN, JAGC, USA, DOl C, COM
(0039) (06) 4674-2153, DSN (314) 625-3146, E-MAIL
FORJOHNS@STATE. GOV.

9. CAPT OLIVER, JAGC, USN, O C, SENDS.
BT
#0828



